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Order-In-Appeal No. and Date.

(il") 'CfT1Uf~ rr:rr / aft srfegrarc, sign (sft) .
Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

srtaRifai# [
('cf)

Date of issue 08.1.2.2022

(s-)
Arisin-g out of Order-In-Original No. AHM-CEX-003-JC-MT-019-21-22 dated 13.01.2022

passed by the Joint Commissioner, CGST & CE, HQ, Gandhinagar Commissionerate

1 {)aaafr tr 3jtc rat/ · M/s Vimson Derma, F/5, Ayodhya Nagar Society, Opp.
('<f) Name and Address of the Shahjivan Society,Shantinagar, Usmanpura, Ahmedabad-

Appellant 380013
e

#l&frsft-sm?gr siatrrrawar ? it az srgr a.4Ra znffaf aarg+ 'fl"&n=f
sf@er4st Rtzrf srzrargtrwrer7gr#mar ?z, #ur fa2amafaztmar?t'

Any person aggrieved by this Order-in-Appeal may file an ·appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. .

. ~ m'cfiR cpf "T{U!ffUT~:-
Revision application to Government of India:

( 1) hta sgraa gr# sf2lR, 1994 ft arsafl aagnmaaqt arr cJ?t
GT-arr # qrTv{a h 3iafa gaterur zaar srfl afa, stdaT, · ITT tj-;j I~ 4, UiSffcf.fctm,
tft ifa, flaa tr sat, iaf, +&f@cf : 110001 Rt#lst arfeg:

A revision applkation lies to the Under Secretary, to the Go:vt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue,. 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) af?Rtzmasa ft gt@ant atfturrr #tar? it aft
nusrrr azosrn+ sraautf, at fatornatswsrarz azft tar
tr fl«frosrrgtmmRt#fra ttr s& zt

In· case of any loss of goods where the loss occur in transit from a factory to a
house or to another factory or from one warehouse to 8:-1:1-other during the course
ocessing of the goods in a warehouse or in storage whether in a factory or in a
house. ·

·.8, .
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(ea) +rah atgf#ftg r'qrfaffaaaT mt faffsu#tr genmgmar
gra grca .Razaa? wtma ?h arzht tgqrrr faff@a ?

In case of rebate of duty of excis<: on goods exported to any country or territory
outside India of on excisable ·material used in the manufacture of the goods which are
exported to any country or te-rritory· o"utside India.

. In case of goods exported outside India export to Nepal or Bhutan, without
• payment 6f duty.

() sift sqft sarar pearat hfg atst #fezmt ft r&? sit@k s?grsts
' m -o;cr far ah g(Rams snge, sf ?hrnRa atar r at atfaarfefr ( 2) 1998

err 109 rrRga fhg ·gzt
Credit of any _duty allowed to be i.::.tilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2') Act, 1998.

(2) ~-3,9 lc{rl gem (srfl) Raf, 2001 ah far 9 h iafa faff?± quain <r-8 if err
4fail #, fa z?gr k 7ft searhf flat ? fl mr h slap-?gr qi sta s?gr Rt at-at
fail a arr 5fa zrlar fanst f2qt ssh rr arar < #r gr glf h iasfa arr 35-~ it
f.:tmftcr ftk rat %qr arr ir3TK-6 :;;m;rr;, <FT "Sf@" 'lTT~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be . appealed against is communicated· and. shall be
accompanied by two copies each of tli.e 010 and. Order-In-Appeal. It should also be
accompanied by a copy ·of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@asr 3near a irzr sazi ir znr vs rest atsrm ?tat sat 200/- Rrrat ft
~ 3lR '5-t ·{1 A &t <,1 <.cf,4-1 l/;cfim ff~ W err_ 1000 / - <FT 1:fiTTf~ <FT~I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees Ony Lac.

m+IT !{rll,~ '3,91 c{rj greas viat#f aj lj~%"Sf@"~:~
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) et ssraa gr«an sf@fa, 1944 Rt1 35-4/35-zh siafa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to _:-

(2) -dthR!Rstct qRaaaaru rrz k znatar ft zfa, zft a mr flt gr4, a4t
'3,91c{rl !{rllqiaa zft rf@law (f@+ez ) ft uf@a tflr ffa, izarara if 2nd °tITTTT,

. .
9§4-llffi 'l=fcR, 3fITTc!T, PTU-l(rllll(, 3l'Q4-l&liillc{-3800041 ·

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. Iµ case of appeals other than as mentioned above para. ..

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a' fee of----a_?,.1':0R--S,::8,Q00/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/

~:~~if~~- s upto 5 Lac, 5 Lac ~to- 50 Lac and above 50 Lac resp~ctively in the form of
~ ~- l ::;_•-~~c:r-~bs-,~_i·.' ank draft in favour of Asstt. Registar of a branch of any nominate public
. JC :;; _ . r·..,tJl' }!J . . . ,&± 8 2, . l .,-.ee·o »'° ·

. ..
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sector bank of the place where the' bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated; _

. . . . .·•

(3) #fr sr?er it#£ aref##«ar zaai&#naansrear # fafrmt ran srg
ir fa sr arfg@ <r as hgt gu ft fen-~ffl mtf a a fu rntf@erfa 6lcf1J14

ratf@raw#tum st@r qr ah£tzrarRt vslafur star?t
In case of the order covers· a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid ma.J}ner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, ·is filled to-avoid scriptoria work if excising Rs. l lacs foe ofRs.100/- for each.

(4) r4141~4 ~-~ 1970 ~~~cf.I"~-1 % zj'a1fu RITTf«r ~~~
~m~3TR!?f ~~~ ffzr inf@art a r?gr v@aRt um 7Ra s 6_.50 #r cpf r4141~4

gen feae art?tar arfegu
One copy of application or O.LO. as the case:· rriay be, and the order of the

adjournment auth?rity shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) sr it if@rmt#r Frl 4-3l 0, -m cfR frr:n:rr cf.I- 3TT"{ m at staff« fan star? st flt
~'~'3 ,q I cF-1 ~~~ 61 97 ffi 4~ (cfi I 4°rfclRf) f.:rn:r, 1982 if~ ~I .

Attention in invited to the rules covering these and other related matter contended.in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fr gear, a#tr3qtar car qi arm sf)ta nrat@l#wr (Rh@z) hsf aft ka
if cfid&l½ill (Demand)~~ (Penalty)~ 10% TT sr mar sfarf 2 zrai, sr@laar pf na
10 'cfi"Dis~ ~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#tr3rg[ca sit#ata# 3fd1fu, !?rr-fm;r~~cf.I- -l=fflT (Duty Demanded) I
·(1) m (Section) llD %~frtITTf«ruru;
(2) Rn +adrz #fz ftuf;
(3) 4z 3feznit aft 6 %~~um,

z paw'«ifaasf'rzgf ;jf4-jT cf.I- '¥111 i:(-Q:.sf' a7faark fupf gr#afa

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirm~d by the Appellate Commissioner would have to be pre-:deposited, provided
that the pre-deposit amount shall nyt exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Se_ction 86 of the Finance
Act, 1994).

. .

Urider CentralExcise and Service Tax, "Duty demanded" shall include:
(:i.) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) srgr 1fa aft nf@awrhr szt green rerar green. aus fa(f@a gt atur famg
gr«eas k 10% gramr sitszt ha«a au fa ct I f@a gtaa awe# 1g% marT cf.I- '5'IT 'flcl1cTT ~1

, In view of a~ove, an appeal against this order shall lie before the Tribunal on
• . paymentof 10% of the duty demanded where duty or duty an"d penalty are in dispute,

!l',t ~"'i~ti",. r enalty, where penalty alone is in dispute." . _ ·
6%
'<;,
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F. No. GAP.PL/COM/CEXP/145/2022
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3140f@ z13I&T ORDER-IN-APPEAL

This Order arises out of an appeal filed by Mis. Vimson Derma, 816/3,

Kothari Industrial Estate, Opposite: Khodal. Lodge, Santej, Kalol -=-- 382721

(Communication address at FI5, Ayodhya· Nagar Society, Opposite Sahjivan

_ Society, Shantinagar, Usman Pura, Ahmedabad - 380013) [hereinafter referred to
. .

as "the appellant'].against Order-in-Original No..A.HM-CEX~003-JC~MT-019-21-

22 dated 13.O 1.2022 [hereinafter referred to as "the impugned order"] passed by

the Joint Commissioner, CGT & Central Excise,Gandhinagar Commissionerate

[hereinafter referred to as "the adjudicating authority"].
I

2. Facts of the case,. in brief, are that the appellant was engaged in

manufacturing ofMedicated Toilet Soaps falling under CETH No. 34011110 of

the Central Excise Tariff Act, 1985 (in short CETA, 1985) and were holding

Central Excise Registration No. AA1v1FV0370QEM001. They have not obtained

service tax registration. During the course of audit of the records of the appellant
r •

by the Officers of Central Tax Audit Commissionerate, Ahmedabad, it was

observed that duririg the period April-2015 to June-2017, the appellant had

0

. .

manufactured and cleared 'Medicated Soaps' classifying under CETH 34011110

on payment Central Excise duty @ 6% ad-valorem, without claiming any

exemption. On scrutiny of their ER-L/ER-3 returns, it was found that they. had

declared their product as 'Medicated Soap' and classified them under CETH-..
34011110, They had also discharged the Central Excise duty liability on value

based assessment underMRP based valuation claiming abatement @ 35% and paid

Central Excise duty @ 6% ad-valorem. In some of the returns, they had claimed ·0
exemption under Sr. No. 1 of Notification No. 12/2012-CE dated 17.03.2012.

These facts/figures ofER-1 returns were corroborated with sample Sale Invoices.

It appeared that the appellants had cleared 'Medicated Soap' by wrongly availing
' .

the benefit 0(35% adv and by wrongly payingCentral Excise duty@6% adv. The
.

Audit officers were of the view that the 'Medicated soaps' manufactured bythe

appellant are correctly classifiable under CETH No. 34011110 and are liable to
t $ «

duty@ 12.5 % ad-valorem in terms of CETA, 1985 and in terms ofNotification

No. 49/2008-CE (NT) dated 24.12.2008, the applicable abatement is 30%.

Consequently, the appellants were issued Final Audit Report No.CX/ST-527/2020-

21 on 11/12/2020 (FAR) wherein they were requested to pay short paid Central

x,2ise duty amounting to Rs. 1,13,79,414/- alongwith interest. The FAR also,°
-;'

·.'8
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F. No. GAPPL/COM/CEXP/145/2022

#ee .
pointed out short payment of Ser%&@j GTA service amounting Rs. 21,995/

· 5 ,'.:

and non-payment of penalties for not· obtaining registration under Service Tax and
. .

non-filing of Service Tax retulsrespectively##

2.1 The appellants replied to the FARvide letter dated 20:12.2020 wherein they

admittedto the liability of Service Tax on GTA service as well as their mistake for

not obtaining Service Tax Registration. However, they contested the demand, of
. .

Central Excise duty informing that their Product - 'Medicated Soap' is primarily

used as a medicament for prophylactic or therapeutic usage and not as a toilet soap,

therefore, the same is not to be classified under CETH-34011110. They also

. · requested to drop the said Audit Para and accept their valuation@ 35% abatement

and payment of duty@ 6% ad-valorem. They also relied upon thejudgement of

theHon'ble Supreme Court ofIndia in the case ofCCE, Hyderabad Vs. Sarvotham

Care Limited. They also requested for deletion of penalty on non- filing / late filing. . .

of ST-3 returns.

2.2 The contentions of the appellant was not accepted and a Show Cause Notice

dated 29.12.2020 was- issued vide e-File No. GADT/Tech/SCN/CE/19/2020-Tech

and Legal (in short SCN) proposing to demand the Central Excise duty amounting

to Rs. 1,13,79,414/- under Section 11A(4) of the Central Excise Act, 1944 (CEA,

1944) by invoking extended period of limitation alongwith Interest under

. provisons of Section 1 lAA of CEA, 1944. The SCN also proposed imposition of

penalties under the provisions of Section 11 AC (1) (c) of CEA,1944 and under

Rule-25 of the Central Excise Rules, 2002 (CER,2002). The SCN also proposed

recovery of Service Tax amount of Rs. 21,995/- under Section 73(1) of the Finance

Act, 1994 (F.A, 1994) alongwith interest under Section 75 of F.A, 1994 and

imposition of penalties under Section 78 of the FA, 1994, Section 77(1)(a) of FA,
~

1994 [for failure to obtain registration under the Act] and under Section 70 of the. .
. .

FA, 1994 read with Rule 7C of the Service Tax Rules [for failure to file the correct

ST-3 Returns].

3. The SCN was adjudicated by the adjudicating authority vide the impugned

order vide which demands, interest and penalties were confirmed as detailed in the

table below:

Page 5 of18



F. No. GAPPL/COM/CEXP/145/2022

Table
$

Type of Section ofCETA, 1944 and/or FA,1994 'Amount (Rs.)
Demand

Central Section 11 A(4) ofthe Central Excise Act, 1944 · 1,13,79,414/
Excise duty 0

-
. Interest Section 1 lAA ofthe Central Excise Act, 1944 Not calculated
_· Penalty_ Section 11 AC(l)(c) ofthe Central Excise Act, 1,13,79,414/

I 1944 ..
Service tax Section 73(1) ofthe Finance Act,1994 21,995/-
Interest Section75 ofthe Finance Act, 1994 Not calculated·
Penalty Section 78(1) ofthe Finance Act,1994 21,995/
Penalty Section 77(l)(a) ofthe Finance Act,1994 - 10,000/-
Penalty Section 70 ofthe Finance Act,1994 readwith Rule Not ascertained.

i
7C ofthe Service TaxRules

4. Being aggrieved with the impugned order, the appellant preferred this appeal

on following grounds:

. (i) The adjudicating authority has failed to consider that the essential

properties of the product manufactured· by the appellant is of medicinal

nature and hence should be classified under CETH-3004 9029 and not

34011110. They relied on the Judgement of the Hon'ble Supreme Court of

India in the case of Comm. of Central Excise Vs. Wockhardt Life

Sciences, emphasizing on para-15 and 17 of the said decision.

(ii) The adjudicating authority has erred in law by applying Rule 3(a)

instead of Rule 3(b) of Central Excise Tariff Classification Rules, since

predominant use of the product under dispute is of medicament for

therapeutic or prophylactic uses. They relied upon the decision of the Apex

Court in case of Commr. of Central Excise, Hyderabad Vs. Sarvottam Care

Limited.

(iii) The adjudicating authority has wrongly levied duty @12.5 %

advalorem allowing 30% abatement whereas it should have been levied @

6% after allowing 35% abatement.

(iv) Adjudicating authority has· wrongly invoked extended period of

limitation as there was no reason of fraud or collusion or any willful

misstatement or suppression of facts, since all the details were declared by

the appellant in their ER-1/ER-3 returns. The disputed amount of demand

is only due to classification of the product.

O·

0

5. Personal Hearing in the case was held on 31.10.2022. Mr. Vijay N. Thakkar,

ed Representative, appeared for hearing on behalf of the appellant. He re-

Page 6 of 18
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iterated submissions made in tli~,,s~~?:P~fuemorandum. He submi.tted additional
Yr;

written submissions dated 3 0 .10.2022 and 31.10.2022 during the hearing and· re-

iterated submissions made th"&:i·et&>

5 .1 In the additional written submissions dated 30.10.2022 and 31.10 .2022, the

• authorized representative· of the appellant submitted that:
{

(i) The case is of dispute with respect to classification of their product

'Medicated Soap', which contains two active. ingredients namely

~Ketocoriazole IP 1.00% to 2% w/w' and 'Cetrimide 0.5% w/w' having

therapeutic and prophylactic value. The compositions of these ingredients

in the product are based on _TDD system for curing fungal infections of the
. .

skin and hence classifiable under CETH 30 and accordingly they have

discharged the duty liabilitY, after 3 5% abatement.

0

0

e

(ii) They had submitted during the course of personal hearing before the

adjudicating authority on 17.12.2020 the following points:

► Their-product - 'Medicated Soap' consisted of 'Ketoconazole IP 1.00%

to 2% w/w' and 'Cetrimide 0.5% w/w' in measured doses to prevent

fungal diseases and are-classifiable under CETH30044929 of the first

. schedule of CETA, 1985.

}> they were manufacturing the product on behalf of several companies and
• J

the product was being sold with the help of Chemists as medicine to cure

fungal diseases and labels and literature of the product were also

supportive of the same.

► Normally the product is sold under prescription of a doctor and not as a

soap:

► It is not used to clean the skin. Inviting attention to Chapter Note 1 (f) of

Chapter 30.and inviting attention to CETH 3401 and 3004 read with Rule

of Interpretation and definition of Toilet preparations and Medicinal and

Toilet preparations Act,1955, the product shoul? be classified under

CETH3004.

}> In their ER-1 and Invoices, they have wrongly mentioned the CETH as

34011110, but this does not change the nature of the product.

(iii) During their second hearing on 21.12.2020, they further submitted to
-s.'",~·~::~t\ the adjudicating authority that during the period they were manufacturing
, %

~•"r,' rn --:c

9 zA
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F. No. GAPPL/COM/CEXP/145/2022

as product under the brand name 'Acvaketo Soap' on behalf of a company

and they were holding licence in Form 25 issued by the FDA, Gujarat and

the FDA has confirmed the ingredients of the said soap. They also cited the

decision ofM/s Sarvotham Cars Limited Vs Commr. of Central Excise.

(iv) They further, elaborated the utility of the ingredients and also the.

TDD in support of their contention. They also emphasized on the soap

wrappers and various inscriptions on them.

(v). Regarding the exclusion clause i.e. Chapter Note l(f) of Chapter 30,

they contended that the said clause was enacted on 28.02.2005 vide

Notification. No.6/2005-CE(NT) dated 24.02.2005 and since their product.
falls under the category of medicament containing medicines in measured

doses should be classified under CETH 3004 and not CETH' 3401.

Insupport of their argument they referred to the decision of the Hon'ble

CESTAT in the case of Wockhardt Life Sciences Vs Commr.of Central

Excise, Aurangabad reported a 2003(156)ELT736(Ti-Mumbai).

(iv) As the adjudicating authority had held that the issue being of

Classification of goods would not be governed vide Rule 3(a), hence they

contend that Rule. 3 (b) should be appliedas the product has prophylactic or

therapeutic use hence in terms of the order of the Apex Court in the case of
4

Commr. of Central Excise, Vs Wockhardt Life Sciences reported at 2012

(277) BLT 299 (S.C.). Classification should be based on·the utilization of

the product and not as per the basic guidelines of the Tariff/HSN.

(v) They also contended that the order of the Apex court in the case of

VVF Ltd. Vs Commissioner of Central Excise, Surat-II reported at 2016
. .

(334) ELT 579 (SC) relied upon by . the Adjudicating authority is not

relevant to the facts and circumstances of the present-case.

(vi) Various citations relied by the appellant were not distinguished by the

adjudicating authority. They have correctly classified their 'Medicated
. .

Soap' under CETH 30 and have correctly discharged the Central Excise

duty liability @ 6% after availing abatement @35% in terms of Sr.No.30

of Notification No. 49/2008-CE(NT) as amended. Therefore, they

submitted that the demand of Central Excise duty, interest and penalty do

t stand sustainable on merits.
+

Page 8 of18
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(vii) In absence of any .. _ '6q,1evidence of fraud, collusion or malafide
'ts#,$#·

.intent for imposing the extended period, the demand should have been
. ;,, .

restricted to the nofil:ral°-period artd·¥i~fas per the detection ofAudit.

(viii) They' did not dispute and agreed to the issue of non-payment of

Service Tax on GTA Service and penalty for not obtaining Service Tax

registration and non-submission of their ST-3 returns.·

·O

6. I have carefully gone through the facts of the case, grounds of appeal in the.

Appeal Memorandum and submissions made by the appellant at the time of

Personal Hearing as well as those made in the additional written submissions. The

issue to be decided in the case is whether the impugned order passed by the

adjudicating authority, confirming the demand of Rs. 1,13,78,414/- alongwith

interest and penalty, in the facts and circumstances of the case, is legal and proper.
or otherwise. The demand pertains to the period April-2015 to June-2017

(01.04.2015 to. 30.06.2017). The appellant has not contested· the confirmation of

demand by the adjudicating authority pertaining to the service tax matters, hence

they are not dealt with. in this order:

7. It is observed that during the material time, the appellant was engage_d in

manufacture and clearance of 'Medicated Soap' for various brands/merchant

manufacturers. They _were holding Central Excise registration. for the same and

were filing their periodical returns ER-1/ER-3 regularly. Scrutiny of their ER

I/ER-3 returns by the audit officers revealed that they had classified their product

0 'Medicated Soap' under CETH-34011110 of the CETA,' 1985 and discharged their

Central Excise duty liability under MRP based assessment by claiming abatement

@35% and paying Central Excise duty @ 6% ad-valorem. It was observed by the

audit officers· that though in the Invoices. and other records, the appellant had

described their product as 'Medic'~ted Soap' classified under CETH-34011110,.
· they should have appropriately paid duty @ 12% ad-valorem after . availing. . . .

abatement of 30% only. The audit observations had culminated in issuance of the

impugned SCN demanding Central Excise duty of Rs.1,13,79,414/- alongwith

. .

. ·•

interest and penalty. Demand of Service Tax on GTA service amounting to

Rs.21,995/-alongwith interest and penalty was also made in the SCN in question.

Besides.that, penalties were proposed for not obtaining registration under Service

Tax ·and ·also for non-filing of ST-3 returns. The adjudicating authority has decided
wna,· ·,a,E;» SCN.vide the impugned order wherein he has confinned the demand of Central
R· 'a

' $. .IE; m»· · •± #' Page9 of 18
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F. No. GAPPL/COM/CEXP/145/2022

Excise duty and Service tax alongwithinterest as proposed in the SCN as well as

penalties were imposed upon the appellants as discussed supra.

8. It isobserved that the main dispute in the case pertains to the classification

of the appellant's product 'Medicated Soap'·. The adjudicating· autliority has. .

classified 'the same under CETH - 34011110, whereas, the appellants intend to

classify it under CETH - 30004 9029. It is further observed that in their statutory

returns -- ER-1/ER-3, the appellants have declared their product as 'Medicated
. . ·.• . . ~ . .
Soap' and classified it under CETH 3401 1110 of CETA, 1985. They have also

discharged their duty liability under MRP based assessment as per the provisions
·of Section 4A of CETA,1985. However, while claiming abatement in terms of

Notification No. 49/2008-CEN.T.). dated 24.12.2008, they have claimed an
. .

abatement of 35% and while calculating the rate of duty they have· calculated it @

6% ad-valorem. The legal provisions under Notification No. 49/2008-C.E (N.T.)

dated 24.12.2008 are as under :
Notification No. 49/2008-Central Excise (N.T.)

G.S.R. (E}-ln exercise of the powers conferred by sub-sections (1) and (2) ofsection 4A of
the Central Excise Act, 1944 (1 of 1944j the Central Government, in supersession of the
notification of the Government of India in the Ministry of Finance (Depcirtment of
Revenue) No.14/2008-Central Excise (N. T.}, dated the 1 st March, 2008, published in the
Gazette of India Extraordinary, vide number G.S.R.147/E) of the same date, except as
respects things done or omitted to be done before such supersession, hereby specifies
the goods mentioned in Column (3) of the Table below and falling under Chapter or
heading orsub-heading or tariff item of the First Schedule to the Central Excise Tariff
Act, 1985 {5 of 1986} mentioned in the corresponding entry in column (2) of the said
Table, as the goods to which the provisions of sub-section (2) of said section 4A shall
apply, and allows as abatement the· percentage of retail sale price mentioned in the.
corresponding entry in column(4) of the said Table. '

·o

· S.No Chapter,
heading, sub-
heading or
tariff item

1 2
.. ..
30. 30

TABLE
Description of goods

3

Medicaments, other than those which· are
exclusively used in Ayurvedic, Unani, Siddha,
Homeopathic or Bio-chemic systems

Explanation. - For the purposes of this entry,
"retail sale· price" means the retail price
displayed by the manufacturer under ·the
provisions of the Drugs (Prices Control) Order,
1995.

Abatement as
a percentage
of retail sale
price

4

35

.0

40 340111, 3401
19 or 3402

Organic surface active products and
preparations for use as soap in the form of
bars, cakes, moulding pieces or shapes, other
than goods falling under 3402 90 20 ·

Page 10 of 18
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Explanation. - For the purposes of this '#6ti#cation, exceptfor S.No.30, "retail sale price"
means the maximum price at whichthe excisable goods in packagedform may be sold to the
ultimate consumer and includesall,taxes,· local @,gerwise, freight, transport charges,
commission payable to dealers and all chq_rges towards advertisemeAt, delivery, packing,
forwarding and the like, as the case may be, and the price is the sole consideration for such
sale. ·

· 8.1. It is apparent from the legal provisions above· that the products covered

under CETH- 3401 11, 3401 19 or 3402 stands covered.under Sr. No. 40.of the

said notification and attracts abatement @ 30% of retail sale price (RSP/MRP).

· However, products covered under CETH-30 are covered vide Sr. no. 30 of the

table and attracts abatement @ 35%. However, in all cases, 'retail sale price'

means retail sale price declared under the provisions of the 'Drugs (Prices Control)

Order, 1995°. I the instant case, inspite of declaring their product under CETH

3401 1110, the appellant have preferred to avail the higher abatement i.e. @ 35%

Q instead of @30%. This action on part of the appellant appears to be deliberate.and

intended: Further; as the appellant have not clarified regarding the fact that

MRP/RSP declared in their product - 'Medicated Soap' are declared 'under the

provisions of the Drugs (Prices Control) Order, 1995' or otherwise, and voluntarily

classified their. product under CETH - 3401 1110, therefore, the claim for

abatement under Sr. No. 30 of the table i.e. @ 35% ofRSP is nothing but with an

. intent to evade payment of Central Excise duty.

0

9. In order to address the issue of classification of the goods, I would like to

refer to· the classification as per Harmonised System of Nomenclature (HSN)

· prevalent internationally and which forms the act}l~l basis -of· CETA, 1985.

Relevant extracts of Chapter-34 and Chapter-30 of HSN covering the Chapter
-

notes and explanations of each chapter are reproduced below:
Chapter 34

Soap, organic surface-active agents, washing preparations, lubricating preparations,
artificial waxes, prepared waxes, polishing or scouring preparations, candles and- similar
articles, modelling pastes; "dental waxes" and dental preparations with a basis of plaster
Notes.
1.- This Chapter does not cover:
(a) Edible mixtures or reparations of animal or vegetable fats or oils of a kind used as
mould release preparations under heading 15.17);
(b) Separate chemically defined compounds; or
(c) Shampoos, dentiiYces, shaving creams and foams, or bath reparations, containing
soap or other organic surface-active agents & heading 33-05.33.06 or 33.05.

wt@woesa% %

2.- For the purposes of heading 34.01, the expression "soap" applies only to soap
soluble in water. Soap and the other products of heading 34.01 may contain added
substances (for ex~mple, disinfectants, abrasive powders, fillers or medicaments).
Products containing abrasive powders remain classified in heading 34.01 only if in the
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form of bars, cakes or moulded pieces or shapes. In other forms they are to be classified
in heading 34.05 as scouring powders and similar preparations".

GENERAL .
This Chapter covers products mainly obtained by the industrial treatment offats, oils or
waxes (e.g., soap, certain lubricating preparations, prepared waxes, certain polishing or
scouring preparations, candles). It also includes certain artificial products, e.g., surface
active agents, sud ace-active preparations and artificial waxes.

'

The ·Chapter does not cover separate chemically defined compounds, or natural
products not mixed or prepared.

34.01 - Soap; organic surface-active products and preparations for use as soap, in the
form of bars, cakes, moulded pieces or shapes, whether or not containing soap; organic
surface-active products and preparations for washing the'skin, in the form of liquid or
cream and put up for retail sale, whether or not containing soap; paper, wadding, felt
and nonwovens, impregnated, coated or covered with soap or detergent. 8 - Soap and.
organic surface-active products and reparations, in the form of bars, cakes, moulded
pieces or shapes, an paper, B wadding, felt and nonwovens, impregnated coated or
covered with soap or detergent :

3401.1 1 --Fortoilet use (including medicated products)
3401.19 -- Other .
340 1.20 - Soap in other forms
3401.30 - Organic surface-active products and reparations for washing the skin, in the
soap form of liquid or cream and put up or retail sale, whether or not containing

(I) SOAP
Soap is an alkaline salt (inorganic or organic) formed from a fatty acid or a mixture of
fatty acid & containing at least eight carbon atoms .. In practice, part of the fatty acids
may be replaced by rosin acids.

This part covers in particular .:
(1) Toilet soaps frequently coloured and perfumed, which include : floating soaps and
deodorant soaps, as well as glycerin soaps, shaving soaps,medicated soaps and certain
disinfectant or abrasive soaps, as described below.
(a) Floating soaps and deodorant soaps.
(b) Glycerin soaps, which are translucent and are made by treating white soap with
alcohol, glycerol or sugar
(c) Shaving soaps (shaving creams fall in heading 33.073.
(d) Medicated soaps containing boric acid, salicylic acid, sulphur, sulphonamides or
other medicinal substances.

I find that {he specific wordings of Chapter Note - 2 i.e."2.- For the

purposes of heading 34.01, the expression "soap" applies only to soapsoluble in

water.Soap and the other products ofheading 34.01 may contain added substances. -,

(for example, disinfectants, abrasive powders, fillers or medicaments) ...." clearly

states that the said CETH - 34.01 covers all Soaps, even if they are containing

'Medicaments'.

9. 1. I furtherance, the explanation at I(d) clearly states that "(d) Medicated

soaps containing boric acid, salicylic acid, sulphur, sulphonamides or other

"#hi&inal substances.", ·here the phrase 'Medicated Soap' is clarified as to be
%'%, ·•·.. <a

y •
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construed for the Tariff purpose a#djtf@iipfia.sizes that such' 'Medicated Soap' is to
· e .

be classified under CETH - 3401.
es...I.aa#e

9 .2. The classification of products covered under Chapter 3 0 of HSN are as

under:
Chapter 30

Pharmaceutical products

Notes.

1.- 'This Chapter does not cover :

(a)Foods or beverages (such as dietetic, diabetic or fortified foods, food supplements,

tonic beverages and mineral waters), other than nutritional preparations for

intravenous administration (Section IV);

(b) Preparations, such as. tablets, chewing gum or patches (transdermal systems), ·
. .

intended to assist smokers to stop smoking (heading 21.06 or 38.24);
.

(c) Plasters specially calcined or finely ground for use in dentistry (heading 25.20);

(d) Aqueous distillates or aqueous solutions of essential oils, suitable for medicinal uses.

(heading 3 3.01);

'(e) Preparations of headings 33.03 to 33.07, even if they have therapeutic or

prophylactic properties;

(f) Soap or other products of heading 34.01 containing added medicaments;

(g) Preparations'with a basis of plaster for use in dentistry (heading 34.07);

or.

(h) Blood albumin not prepared for therapeutic or prophylactic uses (heading 35.02).

2.- For the purposes of heading 30.02, the expression "immunological products" applies

to peptides 'and proteins (other than goods of heading 59.37) which are directly involved

in the regulation of immunological processes, such as monoclonal antibodies (MAB),

antibody fragments, antibody conjugates and antibody fragment con'uates, interleukins,

interferons (IFN), chemokines and certain tumor necrosis factors (TNF), growd $tors

(OF), hematopoietins and colony stimulating factors (CF).

3.- For the purposes of headings 30.03 and 30.04 and of Note4 (d) to this Chapter, the

following are to be treated :

{a) As unmixed products:

{1) Unmixed products dissolved in water;

(2) AII goods of Chapter 28 or 29; and

(3)Simple vegetable extracts of heading 13.02, merely standardised or dissolved in any
. .

solvent; 
{b) As products which have been mixed:

· (1) Colloidal solutions and suspensions (other than colloidal sulphur);.
(2) Vegetable extracts obtained by the treatment of mixtures of vegetable materials;

and
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(3) Salts and concentrates obtained by evaporating natural mineral waters.

30.04 - Medicaments (excluding goods of heading 30.02, 30.05 or 30.06) consisting of

mixed or unmixed products for therapeutic or prophylactic uses, put up in measured

doses (including those in the form of transdermal administration systems) or in forms or

packings for retail sale.

The heading also excludes : -

(a) Snake'or bee venom, not put up as medicaments (heading· 30.01).

'(b) Goods of heading 30.02,30.05 or 30.06, however they are put up.

(c) Aqueous distillate? or aqueous solutions of essential oils and preparations of

headings 33.03 to 33.07, even if they have therapeutic or prophylactic properties

(Chapter 33).

(d) Medicated soaps however they are put up (heading 34.01).

(e) Insecticides, disinfectants, etc., of heading 38.08, not put up for internal or external

use as medicines.

(f) Preparations, such as tablets, chewing gum or atches (transdermal systems),

intended to assist smokers to stop smoking (heading 21.06 or 38.24)

9.3 The general rules of interpretation under the CETA, 1985 reads as under:
The CentralExcise TariffAct, 1.985

[ACTNO. 5 OF 1986] [19th January, 1986]

AnAct to providefor tarifffor Central Duties ofExcise BE it enacted by

Parliament in the Thirty-sixth Year ofthe Republic ofIndia asfollows:

1. Short title, extent and commencement :

2. General rulesfor the interpretation ofthis Schedule Classification ofgoods in

this Schedule shall be governed by thefollowingprinciples:

3. When by application ofrule 2(b) or for any other reason, goods are, prime;
~

facie, classifiable under two or more headings, classification shall be effected as

follows:

(a) the heading which provides the most specific description. shall be

preferred to headings providing a more general description. However,

when two or more headings each refer to part only ofthe materials or

substances contained in mixed or composite goods or to part only ofthe

items in a setput upfor retail sale, thoseheadings are to be regarded as

equally specific in relation to those goods, even if one ofthem gives a

more complete orprecise description ofthe goods.

find that upon referring to the Chapter Notes, explanation and exclusion

tegorically mentioned for Chapter-30 in the HSN, Chapter-34. of the
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us :· ·

HSN and sequentially referring dikes Ra#le - 3(a) of the CETA, 1985, it is clear. ' ~-·:" .
'+ •.

that the 'description? of the product is most important in· identification of
' . i'/-.

appropriate classification 6f@yproduct. In 't instant case, the appellants have

described their product as 'Medicat~d- Soap' in their Central Excise returns as well

as on the product wrappers. Now, considering the said description and referring to

. the heading (CETH) which provides the most specific description, I find that:
CHAPTER 34

Soap, organic surface-active agents, washingpreparations, lubricating
preparations, artificial waxes, prepared waxes, polishing or scouring,

preparations, candles and similar articles, modellingpastes, "dentalwaxes" and
dentalpreparations with a basis ofplaster

1....

0

.0

2. For the purposes ofheading 3401, the expression "soap" applies only to
soap soluble in water. Soap and the other products ofheading 3401 may contain
added substances (for example, disinfectants, abrasive powde,:s, fillers or
medicaments). Products containing abrasive powders remain classified in
heading 3401 only if in theform ofbars, cakes or mouldedpieces or shapes. In
other forms they are to be classified in heading 3405 as "scouringpowders and
similar preparations"

6. I.relation to products ofthis Chapter, labelling or relabelling ofcontainers or
repackingfrom bulkpacks to retail packs or the adoption ofany other treatm(Jnt
to render" theproduct marketable to the consumer, shall amount to 'manufacture'.

3401 11 ii-- For toilet use (including medicatedproducts):

3401 11 10 i---Medicated toilet soaps

I further find that, in terms of Chapter Note-2 of Chapter-34 and applying
' .

the same in line with the description of the product declared by the appellant, I find. -
that upon referring to the Chapter Notes, explanation and exclusion clauses.
categorically mentioned for Chapter-30 in the, HSN, there does not remain any iota

of doubt that the product in question i.e. 'Medicated Soap' manufactured by the.
appellant, undoubtedly merits classification under CETH - 3401 and not under

CETH-30Q4 as claimed by the appellant.

.A

10. It is observed that the Hon'ble Apex Court, in the case of Commissioner of

Central Excise Vs Wockhardt Life Sciences Ltd reported as 2012 (277),E.L.T.299

(S. C), has emphasized on the importance of Labels and literature of a Product for

'classifying them in their proper Chapter Heads. I also find that no such evidences

were produced by the appellant in support, of their product to be declared as

'Medicines' or 'medicaments' or 'for prophylactic or therapeutic use', therefore

such claims of the appellants also· do not have merit as the classification of their
5>ea %

~ ~ .~~•,
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product IS well settled by the Chapter Notes, explanations and exclusions

mentioned in the HSN as discussed supra.

11. As regards the appellants claim for their product to be classified as 'for

prophylactic or therapeutic use', they have not produced any product literature,

product label/wrappers showing such words/phrases in support of the product·
«

Regarding the copy of label/wrapper of 'ACVAKETO Soap' produced by ·the
~- . . .

appellants, I find that the said product was reportedly manufactured during the

Year-2020 wher~as-the period covered under the instant case is from April-2015 to

June-2017. Hence, the same stands irrelevant to the instant case and is factually

misleading.

12. As regards the appellant's claim regarding application of Rule-3(b) for

classification of their product, it is observed that the said rules read as under:
General Rules for the interpretation of this Schedule
Classification of goods in this Schedule shall be governed by the following

.principles :
1. The titles of Sections, Chapters and Sub-Chapters are provided for ease of
reference only, for legalpurposes, classification shaiJ be determined according to
the .terms of the headings and any relative Sections or Chapter Notes and,
provided such headings or Notes do not otherwise require, according to the
following provisions.
2. Any reference in a heading - .
(a) to an article shall be taken to include a reference to that article incomplete or
unfinished, provided that, as presented, the incomplete or unfinished article has
the essential character of the complete or finished article. It shall also be taken to
include a reference to th.at article complete or finished (or falling to be classified
as complete or finished by virtue of this rule), presented unassembled or
disassembled;
(b) to a material or substance shall be taken to include a reference to. mixtures or
combinations of that material or substance with other materials or substances.
Any reference to goods of a given material or substance shall be· taken to include
a reference to goods consisting wholly or partly of such material or substance.
The classification of goods consisting of more than one material or substance
shall be according to the principles of rule 3.
3. When by application of clause (b) of rule 2 or for any other reason, goods
are, prima facie, classifiable under twp or more headings, classification shall be
effected as follows :-
(a) the heading which provides the most specific-description ·shall be preferrea to
headings providing a more general description: However, when two or more
headings each · refer to part only of the materials or substances contained in
mixed or composite goods or to part only of the items in a set put up·for retail
sale, those headings are to be regarded as equally specific in relation to those
goods, even if one of them gives a more complete or precise description of the
goods;
(b) mixtures, composite goods consisting of different materials or made up of
different components, and goods put up in sets for retail sale, which cannot be
classified by reference to clause (a), shall be classified as if they consisted of the
material or component which gives them their essential character, insofar as this
criterion is applicable; .
(o) when goods cannot be classified by reference to clads(aj} 6is&(j}' n.

• ••.hey shall be classified under the heading which occurs last in'nurneiicalorder"• •.

~

f-o~;~'u",4;-'01,,.a ongthose which equa/Jymeritconsideration. ;,,·-~,-, ·.' -•: · ·, >'· · ·,. • .
- €'8, l/!+; '+,· :.,:vs :. ·¥·s' .~.!:,l ~- ~ ~ • "••••• • .~• .; • • , ..... , • .,.-\r• • : .. ••'
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-- '±? •I find that the description of the producfhas been declared as 'Medicated Soap' by
+-,·· 2 •

the appellants and ~lso classj~ed ~;J-;cET~~~!O 1 1110 in· their statutory returns.

Therefore, there is no doubt regarding the description of the product. The product
··~, . ..... .: .-.;,....:"

or relate'd evidences produced by the appellant· do not show any ambiguity in the

description of the same. Hence application ofRule-3(b) is not relevant.

13. As regards the appellants claim regarding confirmation of demand by

. invoking extended period of limitation as per the observation of Audit, it is

observed that during the relevant period i.e. April-2015 to June-2017, the

appellants .did not submit any documentary evidence/samples of their product
. .

• alongwith their ER-i/ER-3 returns. Further, they have deliberately mis-declared

♦

0

0

.
the rate of abatement as well as rate of Central Excise duty in their ER-1/ER-3

returns with a clear intent to evade payment of duty. The ::;hort payment of duty

only came. to the knowledge when the audit of their .records were undertaken.

Hence, I find that the ingredients for invocation of extended period of limitation

under proviso clause of Section 11A (4) of the Central Excise Act, 1944 is.there

and hence the ~mount short paid by them are liable to be recovered by invoking

extended period of limitation.

14. Once the invocation of extended period of limitation is upheld, then

automatically the penalty provisions under Section 11 AC (l)(c) of CEA, 1944_ are

attracted. Accordingly, I find that the appellant is liable for penalty on the amount

confirmed under Section 11 AC (l)(c) of CEA, 1944....

• I

15. In view of the discussions made above, I do not find any reason to interfere

with the •findings of the adjudicating authority vide the impugned order. The appeal

filed by the appellant is rejected.

16. sftaa4farrasfa5hear@a IPlqzr/3qtaaftkf#at1al?i
. . . . . .

The appeal filed by the appellant stands dispose off in above terms.

.Ao_' - 4as».. 33 v2 .
AKHJlLJESH KUMAR)
Commission.er (Appeals)
Date: 30th November, 2022
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